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Last year, the House of 
Representatives 
passed legislation to 
repeal the estate tax.    
The issue was set for a 
Senate vote  in Sep-
tember, but was post-
poned due to Con-
gress dealing with the 
aftermath of Hurricane 
Katrina. 
 

Earlier this year, Major-
ity Leader Frist 
pledged to hold a vote 
on the estate tax 
sometime in May. He 
reaffirmed this pledge 
in a “Dear Colleague” 
letter sent to his fellow 
Republicans on April 
24, noting that “death 
tax” repeal would be a 
top priority on the Sen-
ate agenda in the next 
five weeks. 
 

Specifically, Senator 
Frist stated in this let-
ter: “Death tax is bad 
policy: it drives people 
to spend billions of 
dollars and create 
complicated tax struc-
tures for the sole pur-
pose of avoiding pay-
ment. And it is im-
moral: the  amounts 
subject to the death 
tax have already been 
taxed once. More to 

the point, death 
should not be a tax-
able event. Because of 
Katrina, we could not 
act on repealing the 
death tax last fall. Now 
is our time. Here is our 
moment. Let’s end the 
death tax forever.”   
 

In advance of this po-
tential vote, the pro-
repeal organizations 
have commenced an 
advertising campaign 
and reportedly plan to 
spend up to $4 million 
promoting the legisla-
tion.  But at this time, 
it appears as though 
repeal will not garner 
the necessary 60 
votes  when it is 
brought up for a vote 
in May. However, con-
sideration of the es-
tate tax issue could 
potentially provide a 
forum for the Senate 
to vote on a reform 
alternative. Democrats 
may seek a consensus 
on a reform proposal 
that could garner the 
necessary 60 votes for 
passage this year. 
 

Senator Jon Kyl  re-
mains the chief nego-
tiator for Senate Re-
publicans. Senator Kyl 

still publicly supports a 
reform deal with a 
15% rate, and most 
likely an exemption in 
the $5 million range.  
Senator Kyl has sug-
gested in both public 
and private discus-
sions that such a pro-
posal could garner 
Senate approval, but it 
is unclear in light of 
the significant revenue 
implications of such a 
proposal. 
 

On the pro-reform 
front, organizations 
have begun to esti-
mate the potential 
long-term costs of es-
tate tax repeal, or re-
form with a low rate 
and high exemption.  
In light of these poten-
tial costs, one pro-
reform organization  
continues to advocate 
for a reform proposal 
with a $2.5 million ex-
emption and a 45% 
top rate. The vast ma-
jority of people would 
have no estate tax li-
ability under this re-
form proposal, and 
enacting a permanent 
solution would allow 
those who would be 
subject to the tax to 
plan with certainty. 
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Please visit our website at 
www.WBBLawFirm.com      

for more information 
about estate planning 
strategies as well as 

additional information 
about other services 
provided by our firm. 

Larry R. Bray 
Attorney & Counselor at 

Law 
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side of his control, and 
therefore not available 
to share with Smith after 
his death. Smith con-
tends that his son, 
Pierce Marshall, was 
instrumental in having 
his father's trust 
changed from a revoca-
ble to an irrevocable 
trust after her marriage 
in 1994.  Pierce, the 
sole beneficiary of the 
estate, maintains that 
his father prepared 
seven trusts and six 
wills and none of them 
named either Smith or 
his older brother as 
beneficiaries. So far, he 
has successfully de-
fended his position. 
 

However, second mar-
riages often require spe-
cial estate planning.  A 
lot of the issues raised 
in the Marshall case 
would not apply if indi-
viduals would take the 
time to communicate in 
their estate plan how 
their assets are to be 
administered and dis-
tributed.  In most states, 
a surviving spouse can-
not be disinherited since 
a surviving spouse has a 
right to claim a portion 
of the deceased 
spouse’s estate.  In Ten-
nessee this right is lim-
ited to the “Probate Es-
tate,” meaning that the 
assets owned by the 

revocable living trust of 
the deceased spouse 
are not subject to this 
claim of the surviving 
spouse.  Also, this claim 
by the surviving spouse 
is only effective if the 
surviving spouse goes to 
court and claims the 
share allowed by law. 
Otherwise, the court will 
honor a will as written.   
 

In second marriage 
situations, if you want to 
protect your children's 
inheritance, the new 
spouse can waive his or 
her rights to make a 
claim against the estate 
of the deceased spouse.  
This is usually done 
through a pre-nuptial 
agreement.  If a pre-
nuptial agreement is 
used, each party should 
have his or her own law-
yer so there is no ques-
tion of coercion.  In ad-
dition, trusts can be 
used to provide for the 
surviving spouse while 
preserving the remain-
der of the assets for 
children.   
 

This case illustrates the 
importance of making 
important estate plan-
ning decisions and put-
ting these decisions in 
writing so that your es-
tate planning objectives 
are clearly stated. 

The Supreme Court's 
recent ruling in favor of 
Anna Nicole Smith gave 
her the right to continue 
fighting for a share of 
her late husband's vast 
estate.  Obviously, her 
case holds some impor-
tant estate planning les-
sons.   
 

Smith, a former Playboy 
model, was 26 when 
she married 89-year-old 
Texas billionaire J. How-
ard Marshall in 1994. 
He died only a year later. 
She has been fighting 
one of her “son-in-laws” 
in court for more than a 
decade over a fortune 
estimated at as much as 
$1.6 billion.   The lower 
courts dismissed her 
claim. 
 

The Supreme Court did 
not decide how much 
money Smith would get, 
if any. The ruling merely 
gave her permission to 
resume her claim.  
 

Smith has yet to collect 
any of her late hus-
band’s estate.  Smith 
maintains she is entitled 
to half of her late hus-
band's estate based on 
his promise when she 
married him. But she 
has no written pre-
nuptial agreement, and 
the bulk of his assets 
were held in a trust out- WISEMAN BIGGS BRAY 
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