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FORTIFYING YOUR ESTATE PLAN
THROUGH PROPER FUNDING

As Robert Burns wrote,
“The best laid plans of
mice and men oft go
awry.” One of the most
frustrating things we see
in our practice for our
clients and their benefi-
ciaries is a plan that
falls apart because of
inadequate or improper
funding. And unfortu-
nately, improper funding
is most often discovered
after someone’s death
when it is too late to cor-
rect the problem. A
trust that is not properly
funded may frustrate
rather than effectuate
the intent of the person
who created it.

What are the conse-
quences of a trust that
is not funded? At a
minimum, it lengthens
and complicates the ad-
ministration process for
beneficiaries. Often, it
results in a Probate Ad-
ministration for assets
that are not in the trust.
Most notably, however,
it frustrates the intent of
the person who created
the trust. Since a pri-
mary goal of planning is
to make sure your objec-
tives are accomplished,
it is disconcerting to
know that planning can
be so easily undone if
funding is not handled
properly.

The good news? After a

plan has been estab-
lished, following these
basic steps regarding
funding can avoid most,
if not all, of these prob-
lems.

THE FUNDING INSTRUC-
TIONS. When our clients
sign their trusts, every
client is given detailed
funding instructions.
We discuss each of the
client’s assets with the
client to determine who
the owner and benefici-
ary currently are, what
changes, if any, should
be made to those desig-
nations, and who will be
responsible for making
those changes. Each
client is then given a set
of instructions specific
to their assets and their
plan to take with them
to begin making the rec-
ommended changes.
EXECUTION...STEP TWO
IS THE KEY! The next
step is to actually make
the changes by execut-
ing and submitting the
paperwork required to
make the changes. De-
pending on the type of
asset involved, it can be
as easy as completing
and submitting a change
of beneficiary designa-
tion form or adding a
payable-on-death desig-
nation to an account.
Often, it requires com-
pleting a change of own-

ership form. If real es-
tate is involved that
needs to be transferred
into the trust, our office
will prepare or coordi-
nate the preparation
and recording of the
proper deeds. If more
complicated funding is
involved, our office is
ready to assist you
through the funding
process. The key to this
step is being organized
and making sure all of
the paperwork is correct
and submitted to the
proper party. At this
stage, we work closely
with other members of
the planning team such
as investment advisors,
life insurance profes-

sionals and account-
ants.
FOLLOW-UP. Once the

trust is initially funded,
the vast majority of the
work is over. However,
it is important to always
keep the plan in mind
when changes occur,
including acquiring new
assets, restructuring of
assets, purchasing or
selling real estate, and
changing financial insti-
tutions. This step can
often be accomplished
quickly and easily by
either referring back to
the funding instructions
or making a quick phone
call.
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PITFALLS WITH JOINT OWNERSHIP

We often see clients at-
tempt to avoid probate
or make managing the
daily financial affairs for
someone other than a
spouse, especially an
aging parent, by estab-
lishing joint ownership
on an account or a par-
cel of real estate. How-
ever, except as between
spouses, adding some-
one as a joint owner can
trigger some gift tax
problems if you are not
careful.

For example, suppose
your parent has a parcel
or real estate valued at
$100,000, and you
made no contribution to
purchase the property.
When your parent adds
you as a joint owner of
the property, your parent
is making a gift to you of

AND GIFT TAXES

$50,000. In Tennessee,
the current gift tax ex-
emption amount per
person per year is
$12,000. Thus, any-
thing in excess of
$12,000 ($38,000 in
the example) would be
subject to Tennessee
gift tax.

If a joint owner is added
to a bank or brokerage
account, the gift is not
considered a completed
gift until the original
owner passes away.
However, for real estate,
the gift is completed as
of the date the deed is
signed transferring
some partial ownership
interest in the property
to you, a sibling or an-
other family member. If
a gift tax return is not
filed and gift taxes are

not paid, your parent or
their estate may owe
gift tax on the initial
transaction plus interest
and penalties from the
time the gift was consid-
ered a completed gift.
Thus, if your parent
added your name to the
deed and died five years
later, their estate could
be liable for the gift tax
plus interest and penal-
ties that have accrued
during the five years.
There are several other
planning tools that can
accomplish the owner’s
objectives without trig-
gering these gift tax
problems.

If you have any ques-
tions about joint owner-
ship and gift taxes,
please contact our of-
fice.
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FIRM NEWS

We are pleased to announce
that Lindsay Jones has com-
pleted her licensing require-
ments in Mississippi and has

been admitted to practice law

in Mississippi. This will allow

us to expand our practice to

better serve our clients who
live and work in Mississippi

as well as those who

have claims in Mississippi.
Congratulations, Lindsay!!
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Disclaimer

We are obligated by ethical rules to state that this Newsletter is an advertisement. Certifications of Speciali-

zation are available to Tennessee lawyers in many areas of practice, including the areas of Civil Trial, Criminal Trial, Busi-
ness Bankruptcy, Consumer Bankruptcy, Creditor's Rights, Medical Malpractice, Legal Malpractice, Accounting Malprac-
tice, Elder Law, Estate Planning and Family Law. Listing of related or included practice areas in this Newsletter does not
constitute or imply a representation of certification of specialization.

Pursuant to recently-enacted U.S. Treasury Department Regulations, we are now required to advise you that, unless other-
wise expressly indicated, any federal tax advice contained in this communication, including attachments and enclosures, is
not intended or written to be used, and may not be used, for the purpose of (i) avoiding tax-related penalties under the
Internal Revenue Code or (ii) promoting, marketing or recommending to another party any tax-related matters addressed

herein.
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